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— 

For convenience, the appellant will be designated as 
defendant and the appellee as plaintiff, this being in 
accordance with the alignment of the parties in the court 
below. 

Statement of the Case. 

This is an appeal by the appellant (the defendant) from 
a decree in favor of the appellee (the plaintiff), granting 
the plaintiff a divorce and legal separation from the bed 
and board of the defendant and alimony and counsel fees 
on the ground of the defendant’s cruelty to the plaintiff. 

The plaintiff and the defendant were married August 
11, 1911. There are no children of the marriage. The 
bill of complaint charges the defendant with cruelty by 
the use of vile and opprobrious epithets, by assaulting 
her on three several occasions, that he is addicted to the 
excessive use of liquor, and that he infected her with a 
venereal disease (Rec., pp. 1-2-3). 

The plaintiff testified: 

(There was admitted in evidence a duly certified 
copy of the marriage record of plaintiff and defend- 
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ant showing their lawful marriage August 4, 
1911, in New York City.) That they first lived 
at 636 D Street with his mother and afterwards 
about five years ago moved to 51S Twelfth Street, 
Northeast. About a month after their marriage 
he went out every evening and stayed until some¬ 
times 1 o'clock, leaving her with his people and 
because she knew he was across the street in a 
saloon playing pool he thought that was a suffi¬ 
cient excuse for being out; on several occasions 
he remained out all night or rather up until 4 or 7 
o’clock in the morning and one time he ex¬ 
plained that he was at Chesapeake Beach and 
stranded there having gambled all of his money, 
and had no means of getting home; but on the 
other occasions he did not explain where he was. 
She and his mother did not get along very well 
and she asked him to take her away from his 
mother’s home and make a home for her; that this 
was not her home. She consulted an attorney 
and he advised her to leave, which she did, and was 
gone two weeks when he came for her and then 
they went to live at 51S Twelfth Street. Prior 
to that she had left him for four days and went 
to live with an aunt, but regretting this and think¬ 
ing she had deserted him she went back to him and 
stayed all day in bed because she was ill and did 
not know what to do. Being asked whether dur¬ 
ing the time she lived at 636 D Street he offered 
to do any physical violence she said: “We 
quarreled frequently and he called me names and 
abused me by violent language.” The epithets 
used by the defendant to the plaintiff are too 
blasphemous and low to repeat in this record, 
except by reference (Rec., pp. 13-14). 

He shook me one night in the bed; he grabbed me 
and shook me by the shoulders; he did this because 
they had a quarrel; we had a quarrel, and he was 
drunk and angry (Rec., p. 14). 

She was frightened very badly and became 
very nervous and unstrung over it and it was not 
very pleasant. 


After they started to live in the D Street house 
he brought most of his money home to herj to put 
in bank, but he gave some of his money to his 
mother to run the house and she objected to this 
and then he gave her the money to run the house 
and she did all the work—cooking, washing, iron¬ 
ing, and scrubbing for the whole family. Before 
her marriage she was employed for five! years 
as a bookkeeper. At the Twelfth Street: house 
they quarreled frequently and as years went by his 
language became worse and the arguments became 
closer and he would use the same language towards 
her and used it once in the presence of her brother 
Clark, who lived with her two or three years before 
the final separation; that her cousin, Harry Clark, 
was also present on one occasion, and bhr hus¬ 
band sat at the table and did not eat any idinner 
and when she asked what was wrong he said he did 
not like the supper and he was tired of that kind 
of a supper and she left the room and did not 
know just all that he said; but thought tlfat her 
cousin remembered; she went out of the room to 
avoid hearing him; that his tirade of abusej would 
last 15 to 30 minutes and seemed like it was always 
and he would walk up and down the floor swear- 
ing. At the Twelfth Street house she did all the 
household duties, including painting floors, wash¬ 
ing, ironing, scrubbing, cooking and such things. 
She never knew when they were going to eat sup¬ 
per together, as he came in any hour from 7 q’clock, 
and sometimes not at all, to dinner, although the 
meal was prepared every day at 6 o’clock and he 
left his work, she judged, around 4.30 o’clock, as the 
men quit work about that time; he would seldom 
be there at 6 o’clock; sometimes he stayed cut 
until 2 or 3 o’clock and sometimes she did not 
know when he came in; he would stay out alj night; 
sometimes he would say he was out on his beat. 
He was employed in the last year or so every night 
but that it was when he was not employed at 
night she was referring to. One day in the sum¬ 
mer of 1917, she thinks it was, he came into; dinner 
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about 8 o’clock and she went into the kitchen 
and warmed the dinner which was ready for him 
at G o’clock, and then went into the parlor and began 
playing the piano and he called to her for milk 
for the tea and she told him that it was in the ice¬ 
box and upon his again asking her where the milk 
was. and she replying it was in the ice-box, she 
heard a crash and he got up and put his hat and 
coat on and went out and she went into the kitchen 
and found the table upset, the dishes broken and 
the food all mixed together on the floor and he did 
not explain or say anything; later she had a con¬ 
versation with him about it and he did not deny 
purposely doing it and on a couple of occa¬ 
sions threatened to do it again if certain food was 
not served him; on one occasion he said in the 
presence of her brother he would turn the table 
over again but there was not enough painted china 
on it to do so; she painted the china herself. At 
the time the table was tipped over Mrs. Broach 
who lived in rooms in the house was out on the 
lawn and she came in and saw it (Rec., pp. 14, 15). 

Q. What were your husband’s habits with re¬ 
spect to drinking? 

A. “Well, I had never seen him stagger but you 
would scarcely know that he was drinking unless 
he came home and started to argue; it seemed to 
affect him that way, made him drowsy and surly.” 
When he came home in that condition he frequently 
fell asleep sitting in a chair, on a couch and some¬ 
times in the bathroom. 

He had a pleasure boat which he bought the first 
year t hey were married and he spent most of his 
tune there in the evenings, holidays, and Sundays; 
ne often went down the river in his boat, but she 
went with him only once and she did not think 
he asked her to go more than once; when he would 
go to the boat on Saturday evening he would go 
from the Bureau at noon and would be gone often 
until late Sunday night. 

The effect of her husband’s treatment was that 
most of the time she was a nervous wreck, was 






5 


nervous and unstrung and had crying spells and 
did not know which way to turn. 

Q. Did your husband ever communicate to ycu 
any disease of a physical nature? If so, what and 
when so far as you know? 

A. “Gonorrhoea.” This occurred in 1917 and 
Dr. James W. Hart was her physician; his office 
is at 3146 F Street. She did not remember 
how long she had the disease but was ill over a 
month. In 1916 her husband told her he then had 
a recurrence of that disease and that he had had it 
before they were married and as she washed his 
clothes she knew he was sick for some time during 
the summer of 1916. That she was sure it was in 
the summer of 1917 when she contracted the dis¬ 
ease, and at that time he was sick too with it for a 
few days and told her so and treated himself with 
some sort of patent medicine and with a syringe. 

She is the owner of three lots in Virginia for 
which she paid $55 out of money she had earned 
painting china and running a Larkin Club, j She 
was secretary of the Larkin Club and used the 
$2.50 a month she earned in the purchase of 
household goods which she put into the home. 
(Rec., p. 15). 

Q. You may tell of one occasion when I think 
you went to Baltimore, and who went with ybu. 

A. I went with a party of eleven of my folks— 
with my half-brother, sister, uncles and cousins, 
and we visited relatives in Baltimore and they had a 
family party, and I think there were four who came 
back on the train, but I had to get home to gei Mr. 
Jenkins’ breakfast so he could go to his •sv’ork. 
My sister was going with a young man at the time 
and we thought they were engaged, and they had 
only a few hours to sleep and I told him tp go 
up to my house as I had to go alone, and take the 
spare room. And after I got in the clock struck 4, 
so Mr. Jenkins said. He did not make any objec¬ 
tion to it at the time, but afterwards did not like 
the idea of this man coming in at this hour of the 
morning, but we talked over the affair, and what a 
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nice time we had had, at the breakfast table, and 
this man and my husband left and went to work on 
the same car. 

That her husband was awake when she came in 
and she went to his bed and Mr. Williams occupied 
the spare room. She and her husband slept in the 
parlor on a couch. 

Q. There is another incident I want to ask you 
about, an occasion when he grabbed you by the 
wrist and you picked up a knife? 

A. This was on Christmas day and I was pre¬ 
paring dinner. He was down at the boat club 
as usual and he came in around about dark, and I 
called him to dinner and I was surprised to find 
that he was asleep in so short a time, and I 
thought then that he must have been drinking to 
have gone to sleep so soon, he started joking with 
my brother and he continued with the joke so far 
that my brother was almost in tears, and I took 
his part. From this we had words and I got up 
hurriedly and took the dishes to the kitchen and 
he grabbed me by the wrist to make me listen to 
what he was saying. He grabbed me violently 
in terrible anger and in my excitement I picked up 
a knife to defend myself; I threatened to defend 
myself (Rec., p. 16). 

Upon cross-examination the plaintiff testified: 

Referring to the occasion when she said he shook 
her by the shoulder she was asked whether that 
did not occur at the Twelfth Street house when 
she came in from Baltimore at 4 o'clock in the 
morning and she answered, “That has happened 
twice.” The first time was when we lived with his 
mother, the second time was after we had been to a 
party one night and had not spoken to each other. 
He did not shake her the night she came home 
from the party in Baltimore; he did not remon¬ 
strate with her. 

It was about the loth of July, 1918, when she 
broke up housekeeping. She was not on friendly 
terms with her husband at that time and had not 
been for several months. It was in January, 1918, 
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that she last lived with him as husband and wife 
and lived with him up to then, as man and wile. 
That she then went to see Mr. Herbert, one of her 
attorneys, and had him write a letter to her hus¬ 
band but did not say anything to him about 
going to institute a suit against him for divorce 
and did not say anything to him about going 
to move things from the house; she moved practi¬ 
cally all the furniture from the house and most 
of what she moved was her own furniture that she 
had when she went to the house but. did not have 
the piano at the time she moved there, nor the 
victrola. She took in roomers in the Twelfth 
Street house in order to buy those things, as she 
could not get them out of the money he gave her 
(Rec., pp. 17, IS). j 

Her husband courted her for some s'xj years 
before their marriage. 

I did not require him, but he kept his mother in 
a separate house. 

Q. You required him to keep a separate home? 

A. We did. 

Q. Where was the home. 

A. 518 Twelfth Street Northeast, and they re¬ 
mained there for about five years before their 
separation, during which time she did not allow his 
mother to come to the house and she was never 
asked to allow them to come there. She did not 
care to see them. She never visited them. 

She had no regular allowance for the mainte¬ 
nance of the house, sometimes he would give her 
$75 but the majority of months he gave her SSO. 
She also had the income from two rooms for three 
years and $22 a month from her brother whom she 
roomed and boarded; also made about S2-50 a 
month and household goods out of Larkin Club of 
which she was secretary” she did not know 1 what 
she earned by painting china. 

In January', 1918, she was friendly with her hus¬ 
band and slept with him one night in the same bed 
(Rec., p. 18). 

I think the first time he went out after he was 
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convalescent he vent to his mother’s and I asked 
him if he was coming back to dinner and he said he 
was. I prepared dinner and he did not come back 
until after we were through and then I gave him 
his dinner. It was then dark, and he ate scarcely 
a little, and I asked him. why he did not and he said 
that he had eaten at his mother’s. That provoked 
me after I had waited so long. He could have 
told me that he was going to be at his mother’s 
and so we quarreled over that. 

Referring to the disease which she said she con¬ 
tracted in the summer of 1917 she said that she 
consulted Dr. Kart after several weeks. I did not 
want to go to any doctor until I found that I just 
could not get well without doing so. I do not 
know the date. I know it was in the summer. 
The doctor will be here to testify. 

I think the latest I came in, is at 12 o’clock. 
Most every evening we would meet at friends’ 
houses whose husbands were working at the Bu¬ 
reau and would come in about 12 o’clock. 

She remembered coming in one night at 2 
o’clock in the morning and removing her shoes at 
the front door and that was the night she went to 
Glen Echo and it caused a quarrel with her hus¬ 
band (Rec., pp. 19, 20). 

Her husband worked from S o’clock in the even¬ 
ing till S o’clock in the morning for one winter. 
Being asked why she removed her shoes at the 
front door she said, because I thought, the fact he 
was in, that lie would probably rave and I had 
roomers and I did not care to have them hear 
(Rec., p. 20). 

On another occasion they had a dispute over life 
insurance, he having taken out a life insurance 
policy payable to her and to his mother. 

That hurt me, as I was under the impression that 
it was for my benefit, as his mother had an insur¬ 
ance policy for her benefit (Rec., p. 21). 

Q. At times when you were not speaking can 
you recall any effort that you ever made to effect a 
reconciliation? 
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A. Yes, when we were first married but not in 
the late years. 

Being asked whether she claimed she had con¬ 
tracted a venereal disease from her husband she 
answered, I certainly do, but could not state exactly 
what time in the summer of 1917 it was but could 
get the doctor’s bill (Rec., p. 22). 

Upon redirect examination the plaintiff testified 
that when she went to Cden Echo she was accom¬ 
panied by Mrs. Stam and her little girl and the niece 
of witness, and they all went together and there 
being congestion when the place was closed she 
took probably about the last car and it required 
over an hour to get home and in order pot to 
disturb the people in the house she and her niece 
removed their shoes. 

Q. Mrs. Jenkins, you have been asked why you 
ceased to talk with your husband and to occupy 
the same apartment or to live with him as husband 
and wife, will you tell the court why you did this? 

A. Well, his abuse was such and his language 
was such that I had learned to dislike him. : I did 
not care for him. His touch was like a snake to 
me because one day he would be all sunshine and 
mavbe for a week we would not talk and we would 
not feel just right towards one another. 

Q. Now then about your having had marital 
relations with him sometime about January,; 1918, 
while he was ill you say after that he went to his 
mother’s and remained until 8 or 9 o’clock and 
in the meantime you had prepared dinner not 
knowing that he would not be there. This was 
just after he had convalesced and then he resumed 
one of these outbursts toward you, and you after 
that time simply refused to have anything to do 
with him. 

A. Yes. 

I enjoyed real good health except for occasional 
ulcers in my mouth which were caused by my 
stomach. Outside of that I have had ' good 
health, save when we were not living agreeably 
I became very nervous and lacked ambition; it 
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grew upon me so that I could not sleep and ha'f 
the time I could not do my work. I cried rivers of 
tears. 

Mrs. Calvin E. Broach, a witness for the plaintiff, 
testified that- for a little more than three years 
she and her husband had rooms with plaintiff 
and moved from there about a vcar ago (Rec., p. 
23). 

During the period she lived there she did not 
know what time Mr. Jenkins came in but it seemed 
quite late and sometimes he would com? in for din¬ 
ner when his dinner was cold and sometimes not at 
all; and a number of times in the three years he 
would come in after 12 o’clock at night—as late 
as 2 or 3 o'clock in the morning. On one occasion 
she was sitting in the front vard and she went into 
the house to look at a table that was upset. The 
table was turned over and everything was in a 
heap and some of the dishes were broken. 

Being asked whether or not the defendant be¬ 
came intoxicated she said I presume so—an awful 
lot of beer and whiskey would come there and it 
sat on the mantelpiece in the kitchen. She did 
not know whether Mr. Jenkins would ordinarily 
go to sleep after he came home but she would hear 
him snoring in a chair downstairs. Sometimes 
before he could get a chance to get his clothes off 
he would be sound asleep snoring. She was awake 
on some occasions when he came home between 2 
and 3 o’clock in the morning. 

Q. Do you know what Mrs. Jenkins’ treatment 
of her husband was? 

A. She would cook his meals. I know a num¬ 
ber of times she had his meals on time and he 
would not come at all and they would get cold and 
sometimes he would come in unawares and she 
would never know when to expect him. She did 
the washing, ironing, and all the housework and 
kept a very clean house (Rec., p. 24). 

Ham- Clark, cousin of the plaintiff, testified 
in chief that he has been a frequent visitor at the 
home of Mr. and Mrs. Jenkins and remembered an 
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occasion about meal time where there was an 
argument about the meal. The meal tasted very 
nice to him and he enjoyed it, but Mr. Jenkins 
was cursing and swearing at the meal and at Mrs. 
Jenkins after the meal was finished. Mrs. Jen¬ 
kins had left the room. The meal was not what 
Mr. Jenkins thought it ought to be. It was meat 
or something he presumed that he thought she 
ought to have had and didn’t have, and that she 
had some rice prepared that he did not like and he 
started kicking about it. Being asked to state the 
exact language he used, stated that he called her 
God damned bitch, a bastard, commonest woman 
in the world, a whore—such language as that. 
That he is a cousin of Mrs. Jenkins. Being asked 
whether or not Mr. Jenkins was a man of tem¬ 
perate habits, or whether he was a drinking man, 
he said I knew he drank and upon being asked 
whether he became intoxicated, said, well, I had 
never seen him stagger but I knew he drank quite a 
bit. Drink made him talkative but not| good 
natured. j 

Upon redirect examination the witness testified 
that the abuse lasted for about three quarters of 
an hour before he left and the plaintiff was in the 
adjoining room and could easily hear what her 
husband said as the door between the rooms was 
open. 

Clark M. Davis, a brother of the plaintiff, 
testified: 

That he lived with the plaintiff and her husband 
for two years and is now 16 years of age and that 
he had frequently heard Mr. Jenkins use abusive 
language of his sister such as cur, bastard; God 
damned son of a bitch, and that there wqs no 
cause for such language, it being but an outburst 
on his part; that his sister did all the house work. 
Some mornings Mr. Jenkins would come in at 
about 2 o’clock and this occurred frequently; it 
was a rare occasion when he would come in on 
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time; sometimes it would be half past 6 and 7 
o’clock and as late as 8 o’clock when he would be 
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home to his meals, that he has seen him drink 
whiskey and beer and that he kept it in the house. 
He has never seen Mr. Jenkins assault Mrs. Jen¬ 
kins and has never heard him threaten to do so 
except on one occasion he heard him say he wished 
she was a man for about three minutes; he was not 
there when the table was upset but heard him 
threaten one night to upset the table only as there 
was not enough hand painted china on it and it 
would not pay him to do so (Rec., pp. 25, 26). 

Upon cross-examination the witness testified 
that Mr. Jenkins drank whiskey and he had 
whiskey and beer in the house; he guessed it was 
beer he drank mostly but he has seen him drink 
whiskey in the morning before breakfast: that 
he has been present at the beginning of quarrels 
between his sister and her husband and they 
usually arose because the supper was not ready or 
hot or something like that. 

Upon the death of his mother he went to live 
with Mr. and Mrs. Jenkins and that Mrs. Jen¬ 
kins provided a good home for him, mended his 
clothes and did everything that was necessary, 
including washing (Rec., p. 26). 

Martha E. Mack, a witness for the plaintiff, 
testified that she is 13 years of age and went with 
her aunt, the plaintiff, to Glen Echo one night in 
company with her mother and some other 
lady and some little girl; they went over to the 
Midway and they were all together most of the 
evening but she did not know- what time it was 
when they left Glen Echo except that the place 
was closed and it was about a quarter to 2 when 
they got home. She was present at the dinner 
table around Christmas time when Mrs. Jenkins 
picked up a knife but she did not remember 
exactly about it. She remembered that the de¬ 
fendant caught hold of the plaintiff’s arms to 
make her listen to what he was saying and when 
he let go her arms she picked up the butcher 
knife but she does not remember how she held it. 

James P. Davis, brother of the plaintiff, 
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testified that he remembered sometime back when 
he took a trip to Baltimore with plaintiff and a 
number of other people; it was about the middle of 
January, 1918, and there were five who came back 
to Washington; but knew it was between 3 and 4 
o’clock when they arrived in Washington find we 
staid and waited for a car but they seemed a long 
time coming, and they took a night liner, a horse 
and cab, and there was some dispute as how to 
divide up the party, there being two ladies' to see 
home, one being his sister, and it was hardly up to 
him to see both of them home as one lived in one 
section of the city and the other in another sec- 
tion; there were three of them living southeast and 
it was finally agreed that his sister (the plaintiff) and 
Mr. Williams should go home together; Mi!. Wil¬ 
liams had taken plaintiff’s sister, Mrs. Mack, 
to the dance in Baltimore and she remained in 
Baltimore. Only those came back who had to 
work the next day and the only reason that Mrs. 
Jenkins returned was to be there in the morning 
to get breakfast for her husband. Mr. Williams 
lived in the northeast section of the city and plain¬ 
tiff’s sister also lived in that section (Rec., p. 27). 

Whereupon the following occurred: 

Mr. Hayden: May it please the court, barring 
Dr. Hart, we have concluded our case, and I 
understood your Honor to say that if his evidence 
merely relates to the question of this venereal 
disease, that it would be cumulative, and: that 
therefore you would suggest he should not be 
called, or that it was unnecessary to call him. 

The Court: I do not see anything in the case 
that- would make it necessary to undertake to 
produce the physician. If he comes in we can 
take his testimony. 

Mr. Herbert: If the evidence put on by the de¬ 
fense is of a nature that would tend to show; that 
he did not have a venereal disease I think it would 
be necessary for us to have the doctor heard, be- 
cause he made slides of the secretion that showed 
positively that Mrs. Jenkins did have a venereal 
disease, and he treated her for it (Rec., p. 2$). 
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Whereupon Mrs. Stamm was called as a witness 
in behalf of the defendant and testified: Being asked 
whether she ever attempted to reconcile Mr. and 
Mrs. Jenkins, she said, “I talked to her once and 
asked her if she really did not still love him. and she 
said no, that she stood it so long that she could 
not stand it any longer, and she decided to leave.” 
That she was unable to succeed because Mrs. 
Jenkins had made up her mind. On one occasion 
Mrs. Jenkins told her that she had better health 
since she had left her husband but said nothing 
particular about having a good time other than she 
had enjoyed better health and enjoyed herself 
more than when she was at home listening to all 
the fighting and fussing all the time. That her 
(witness’) husband is a plate printer too and being 
asked whether or not Mrs. Jenkins had advised her 
to leave her husband, she answered “No; not 
exactly in those words.” She was talking with 
her and told her about different things at home 
and Mrs. Jenkins said to her “you will go on until 
your youth will be gone and your health will be 
gone and you will not be able to enjoy yourself the 
rest of your life.” She knew exactly how she had 
to live like she had. She was then asked (Rec., 
pp. 30, 31): 

Q. Mrs. Stamm, were you present in January, 
191S, when there was some trouble between Mr. 
and Mrs. Jenkins and Mrs. Jenkins said to Mr. 
Jenkins, “Why don’t you go? Why don’t you get 
out? You haven’t any business around here 
anyway.” 

A. Well, I do not know that she used those 
words. I was there one night, the night after 
Christmas, and George was telling me a whole lot, 
and I was sitting there listening, and he com¬ 
menced to cry, and my eyes filled up because I 
have so much of it myself to contend with that. I 
felt sony. I did not cry but my eyes filled up 
with tears. He said his Christmas had been 
ruined, or something to that effect, the night be¬ 
fore when they had quarreled. She did not hear 
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her also say to him “I do not want any of your 
money” and she did not remember hearing her say 
“I do not want you to support, me.” 

Upon cross-examination the witness testified: 
That she had seen Mrs. Jenkins weeping many a 
time and she had the appearance of a woman de¬ 
pressed or in grief and she knew she tried to get 
along with her husband and she was in love with 
her home; she was industrious and her house was 
spotlessly clean and she always had hot suppers 
for him often when he did not come home and she 
had been there many times when he did not come 
home. As far as she knew she was a devoted 
wife (Rec., p. 31). 

The defendant testified that he and Mrs. Jen¬ 
kins went together about six or seven years before 
they were married; during that time she had one 
other admirer who was allowed at the house three 
nights of the week and he was allowed there the 
other three nights. They were married in New 
York and were there for about three weeks when 
they returned to Washington and went to live with 
his mother (Rec., p. 32). 

Q. Do you say you are now r willing or unwilling 
to take your wife back to you. and provide for her 
in a separate home as you were doing prior;to the 
time she deserted you? | 

A. I have felt that way up until the present 
time, but I do not think it would be fair to ask me 
to do that, in view of the fact that she and her 
relatives have been here and absolutely lied against 
me. j 

Q. In what respect have they lied? 

A. As to the names I have called her, and this 
disease proposition, and my drunkenness (Rec., 
p. 41). | 

Defendant was asked whether he had not stated 
under oath that he was making 81,800 a year and 
was also asked whether from January, 1917, to Jan¬ 
uary, 1918, he did not make 82,363.09, he was then 
asked whether from January, 191S, to January, 
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1919, he was not then making $2,585.43. He 
answered “Yes. sir.” He stated that in August, 
1918, he made $233.58. as he was then working 
twelve hours a day but that he is now only making 
about $200 a month. He admitted he made in 
January of this rear, $253.65, $225 in February 
and that he was doing all the work he could pos¬ 
sibly do and believes that his salary was as he 
stated for those months. That according to his 
earnings based upon those months his yearly in¬ 
come would be $2,875. He was then asked “why 
did vou swear in July, 1918, that vou were only 
making $1,800 when as a matter of fact in that 
very month you were making $225 a month 
which was equivalent to $2,700 a year. He said, 
“when I put in my salary, I put it in as my salary 
ran or would run under ordinary conditions. 

Witness further testified that when he married 
his wife she had a square piano, which she sold 
but as far as putting money in this piano he never 
knew of that. 

He does not claim that he bought the Victrola 
(Rec., p. 43). 

That he paid $400 for the boat and it is without 
toilet but when he bought it it had one which he 
removed, and his wife could not very well go on it 
if there were other men present (Rec., p. 44). 

Whereupon the plaintiff was recalled in rebuttal 
and testified that at the time she left the defendant 
the things she took from the Twelfth Street house 
in July, 1918, possibly with the exception of the 
pajamas belonged to her, some things belonged to 
her mother who is dead. 

That she spoke to her counsel Mr. Herbert and 
Mr. Hayden regarding the ownership of this prop¬ 
erty and they advised her that- if it could be re¬ 
moved by her without a breach of the peace to 
take it and that she could hold it; that she took 
only what her lawyers advised her to take; that 
she left the bedroom just as it was, that she does 
not remember if she took her husband’s pajamas. 
That on the occasion when he came home about 8 
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o’clock one night in January, 1918, after she had 
nursed him back to health after his illness he on a 
couple of occasions cursed at her and he called her 
a bastard and on one occasion she did not call him at 
■ the time he wanted her to call him and he called 
her a whore and a bastard; that she has never ob¬ 
jected to having children (Rec., p. 49). 

By Mr. Gertman: 

Q. Mr. Hayden said something to you a while 
ago about your nursing your husband back to 
health after January, 1918. When did that take 
place? 

A. When he was sick with the grippe. 

Q. That was after January-, 1918? 

A. As near as I can remember. 

Q. Was that about the time when he called you 
a whore and a bastard, and those names? 

A. Directly after was when he called me these 
names. j 

Q. Right after you nursed him to health?; 

A. Yes (Rec., p. 50). 

Note. —It is believed that the foregoing summary 
contains the material parts of the evidence in this case. 

Assignment of Errors. 

The several assignments of error will be dealt with as 
one, viz: that the trial court erred in granting plaintiff a 
divorce and legal separation from the bed and board of 
the defendant on the ground of cruelty; and as incidental 
thereto alimony and counsel fees. 


ARGUMENT. 

According to the testimony of the defendant he courted 
the plaintiff for a period of some six or seven years, Spend¬ 
ing three evenings a week with her. When he married 
her it was understood that she should give up her posi¬ 
tion as bookkeeper, and that the plaintiff and defendant 
would make their home with his mother; and the plain- 
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tiff was installed as housekeeper, doing the washing, 
cooking, scrubbing and ironing for the whole family, the 
defendant’s mother doling out to the plaintiff money 
for the household expenses. Thereupon the defendant's 
devotion for his bride of a month ceased, and within a 
month or so of their marriage he began spending his 
evenings until midnight and later in barrooms, drinking, 
playing pool, and squandering his money. He bought 
a pleasure boat, paying 8400 for it, and removed the con¬ 
veniences which would enable iris wife to accompany him 
upon his weekly trips down the river where with con¬ 
genial companions he enjoyed himself from his well- 
stocked supplies of beer and whiskey. Only on one 
occasion did he ever invite his wife to go anywhere in his 
boat. Mot only did he neglect his wife in this manner, 
but he began a system of cruel and inhuman treatment 
to her, using blasphemous and vile epithets unfit to be 
repeated in our argument (Kec., pp. 13-14, 25-26, and 
49). This course of treatment marked his entire married 
life. 


The plaintiff has testified to three acts of physical vio¬ 
lence. She was corroborated as to one of such acts bv 
the little girl, Martha E. Mack, her niece (Ree., p. 27), 
who stated that the defendant began talking to the 
plaintiff, and when she turned to leave him he seized her 
by the wrists; that when he let go she seized a bread 
knife. The defendant admits one assault, but fixes it at 
a different time from that stated by the plaintiff. 

The plaintiff’s evidence as to the foul and abusive lan¬ 
guage and charges made by the defendant is corroborated 
bv her cousin, Harrv Clark, who relates in detail how, when 
the defendant was displeased by rice or something which 
was served upon the table, he began a brutal outburst, 
which is too vile to be repeated here (Rec., p. 27). 

Mr. Clark testified that the plaintiff to escape the abuse 
arose from the table and left the room, but that she was 
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in the adjoining room and could hoar what was said, the 
door being open (Rec., p. 25). There was no eye-wit¬ 
ness to the overturning of the table by the defendant, but 
there was testimony of Mrs. Broach that immediately 
thereafter he left the house; that Mrs. Jenkins was in the 
front room crying. Plaintiff testified that while at the 
time the defendant did not admit overturning thb table, 
he later said that he would do it again if there was suffi¬ 
cient of her hand-painted china on it. This statement 
of the plaintiff is corroborated by her brother Clark, 
who heard it. j 

The plaintiff testified as to the defendant’s frequently 
remaining out until 2 or 3 o’clock in the morning without 
explanation, and very often, indeed, the greater part of 
the time, even when not at work, at nights, that the de¬ 
fendant would come in for dinner from 7.30 to 9j in the 
evening, and insist upon warm meals being served;. Her 
statements in this regard are corroborated by Mrs. 
Broach, who lived in the house for a period of two years, 
by her brother Clark, and by the evidence of Mrs. 
Stamm, a witness produced by the defendant, who testi¬ 
fied that the defendant would come home of nightsjas late 
as 9.30 for his suppers, and that the plaintiff would prepare 
them whenever he did come in. The meal hour!in the 
home was 6 o’clock, and defendant’s work was finished at 
about 4 p. m. Defendant himself admits that he was 
late to his dinner on many occasions; he admits that 
he often spent his time after his day’s work in bar¬ 
rooms, and he also admits remaining out until 2 or 3 
o’clock, and further that he remained out over nights, as 
testified to by plaintiff. He does not deny the defend¬ 
ant’s testimony that he did not invite her to accompany 
him on his boat. He admits that he removed certain 
conveniences which made it impossible for her to do so; 
that these trips were very frequent, almost weekly during 
the boating season. ! 


The evidence of defendant's witness, Mrs. Stamm, shows 
that the plaintiff’s home was immaculate; that she was a 
first-class housekeeper, and did everything to make the 
home attractive. This was also testified to by Mrs. 
Broach. Both Mrs. Broach and Mrs. Stamm testified to 
the distressed and nervous condition of the plaintiff, 
how she wept over the indignities and cruel treatment 
perpetrated upon her by her husband. 

It is proven by Mrs. Stamm: That she had seen Mrs. 
Jenkins weeping many times; that she had the appear¬ 
ance of a woman depressed or in grief; that she knew she 
tried to get along with her husband and she was in love 
with her home; that she was industrious and her house 
was spotlessly clean; that she always had hot suppers for 
her husband, often when he did not come home; that she 
had been there many times when he did not come home. 
That as far as she knew Mrs. Jenkins was a devoted wife. 

There is scarcely any surer way of destroying the home 
than for the husband to habitually absent himself from 
the meal, requiring the wife who prepares it to watch 
and wait and wait for him until all hours of the irght, 
and then not come at all. This is aggravated tenfold 
when his absence is caused by hanging around barrooms 
drinking and squandering his money. 

Plaintiff stated that the defendant communicated a 
venereal disease to her sometime in the summer of 1917. 
The evidence of the defendant and of his doctor that he 
did not have this disease in 1916 has no bearing, and fur¬ 
thermore the certificate of the local military board that 
he did not have the disease on August 16, 1917, has no 
bearing. The plaintiff did not fix this date or any par¬ 
ticular date, except that it was in the summer of 1917 
'fthen she was so afflicted. Defendant’s physician was 
not called because the trial court saw nothing in the case 
to make his evidence necessary. 
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In Canfield vs. Canfield, 37 Mich., 519, it war held: 

“That the communication of a venereal disease 
b\ the husband to his wife is such cruelty ion his 
part as w r ill entitle her to a divorce.” 

As to the suggestion of defendant’s counsel of con¬ 
donation it is submitted that the last two outbursts 
of the defendant against the plaintiff upon the! occa¬ 
sion of her leaving his bed and board following her 
nursing him back to health in January, 1918, are ample 
causes for the relief sought. The epithets applied to her 
were charges of unchastity and illegitimacy, language 
that he had used to her on innumerable occasions. 

The defendant not only contradicts the plaintiff in 
many statements, but also her witnesses who cor¬ 
roborate her. However, it must be borne in mind that 
by this record very little credence can be attached to his 
evidence. 

In attempting to evade the payment of alimony pen¬ 
dente lite the defendant testified that his salary was only 
SI,800 a year, whereas the fact is that during that very 
month he was earning S225 per month, and that during 
the year he earned $2,585.43 (Rec., p. 43). i 

That the defendant’s treatment of plaintiff dangerously 
affected her health there can be no question (Rec., pp 
23-31). 

Plaintiff is unwilling to live with the defendant because 
of his atrocious mistreatment of her, and defendant when 
asked whether he was willing or unwilling to take his wife 
back and provide a separate home said: 

“I have felt that way up until the present time, 
but I do not think it would be fair to ask me to do 
that in view of the fact that she and her relatives 
have been here and absolutely Hed against me” 
(Rec., p. 41). 

This brings this case within the decision of Snow vs. 





Snow, 48 App. D. C., 448. In affirming the decree of the 
court below, this court said: 

“Both parties, however, declare that they can 
not and will not live together. Even if the court 
* should take the view that the appellee has failed 
to prove her case, it could not compel her to disre¬ 
gard the past and return to her husband. The 
decree before us is one of separation. What it 
commands—a separation—would continue to exist 
even though we should reverse it. The plaintiff’s 
obligation to maintain his wife and child would 
still subsist.” 


e submit that in this case the evidence shows that 
ph\ sical violence was resorted to and inflicted upon the 
plaintiff by the defendant and there was also a personal 
violence to the feelings of the plaintiff, still more cruel 
and inhuman. The record shows that he was a man of 
the most brutal nature, as devoid of shame as he was of 
affection, that by his cruelty he wrecked the health and 
destroyed the happiness of his loving and dutiful wife; 
and that he continued his cruelty throughout the trial by 
his studied and persistent effort, without justification, to 
besmirch her character and good name. 

The averment in defendant’s answer that it was the 
habit of the plaintiff to leave the house on Saturday night 
and not return until sometime Sunday night (Rec., p. 8) 
is not supported by a word of testimony. The defendant 
makes no effort in this direction. The evidence shows 
that many times the plaintiff would go to Fort Hunt and 
stay with her aunt, who lived there; that she did this 
to avoid being alone; that this was when her husband 
was down the river; that he docked his boat there, and 
on several occasions came up and talked with the folks; 
that he knew she was there (Rec., pp. 15, 44). This is a 
too serious charge to spread on the record and to remain 
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unnoticed. It is but another instance of his cruelty to 
her. 

The incident when the defendant returned from the 
family party in Baltimore to prepare the 6 o’clock break¬ 
fast for her husband and invited Mr. Williams to remain 
in the house a couple of hours until it was ready apd the 
plaintiff’s trip to Glen Echo are but evidences of the de¬ 
fendant’s attempt to destroy her character. 

We believe that the defendant’s abuse of his wife, his 
surly disposition when drinking, falling asleep jn his 
bathroom and elsewhere before he could remove his 
clothing, spending his time drinking in barrooms and on 
his well-stocked boat, even though being able to properly 
perform his work, shows that he indulged in the excessive 
use of liquor to such an extent that he was guilty of 
drunkenness within the purview of the law. 

j 

i 

Cruelty. 

In Ogden vs. Ogden, 17 App. D. C., Mr. Justice 
Shepard in delivering the opinion of the court, spid at 
page 111-112: 

“By the great weight of authority, which we 
deem it unnecessary here to review, cruelty as a 
ground of divorce is not limited to personal vio¬ 
lence. Conduct actually causing mental suffering 
of a severity to seriously affect and injure the 
health and endanger life is cruelty also.” 

Note. —That the cruelty of the defendant to this plain¬ 
tiff was of such a character is abundantly shown by the 
record. 

It was held in Powellson vs. Powellson, 22 Cal., 358: 

That where the husband was in the habit of 
using vile and abusive language towards his hvife, 
causing her much mental suffering and fits pf ill- 




ness, and threatening injury to her health, that the 

•wife was entitled to a divorce on the ground of 
cruelty. 

The court in its opinion said: 

^\e think that any conduct sufficiently ag- 
gra\ ated to produce ill-health or bodily pain 
though operating primarily upon the mind only! 
should be regarded as legal cruelty.” 

In Strous vs. Strous, 67 Hun., 491, it was held: 

That false accusations of unchastity made with¬ 
out sufficient cause by the husband against the 
wife constitute cruel and inhuman treatment. 

The court in delivering the opinion said: 

That such charges of infidelity were more 
cruel than blows or any mere physical violence.” 


Condonation. 

We take the liberty of calling attention to 9th R. C. L., 

paragraphs 170-171, and the cases therein cited, as an 
exposition of the law in this behalf. 

The court held in Smith vs. Smith, 167 Mass., 87: 

That any condonation of cruelty by the wife is 
upon the explicit condition that the husband will 
treat her with conjugal kindness, and the breach 
of this revives a right to divorce, and such a breach 
may be shown by evidence which would not be 
sufficient to establish the original charges. 

In Heist vs. Heist, 48 Neb., 497, it was decided: 

That condonation of extreme cruelty may be 
avoided by abusive language and the use of 
opprobrious epithets. 




It will be observed in the record that the defendant and 
his attorney by veiled insinuations and intimations 
attempt to create the impression that but for plaintiff’s 
counsel this suit would not have been brought. We pass 
this by without comment. 

For the reasons urged it is respectfully submitted there 
is no error in the record, and that the decree appealed 
from should be affirmed. 

Respectfully submitted. 

S. V. HAYDEN, 

JOSEPH A. HERBERT, Jr., 

Attorneys for Appellee. 











